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STATEMENT OF THE | SSUES

Whet her the proposed Rul es 61A-7.006, 61A-7.007, 61A 7.008,
and 61A-7.009, constitute a valid exercise of del egated
| egislative authority, as such termis defined in Subsection
120.52(8), Florida Statutes (2004).

PRELI M NARY STATEMENT

This nmatter was initiated on May 20, 2005, when Petitioners
filed a Petition Challenging the Validity of Proposed Rul es
Noticed for Adoption ("Petition"). The Petition alleges that
Respondent, Departnent of Business and Professional Regul ation,
Di vi sion of Al coholic Beverages and Tobacco's (Division),
proposed Rul es 61A-7.006, 61A- 7.007, 61A-7.008, and 61A-7.009
constitute an invalid exercise of delegated |egislative
authority as defined in Subsection 120.52(8), Florida Statutes
(2004) .

A Notice of Hearing was issued on May 25, 2005, scheduling
a formal hearing for June 16, 2005. On June 6, 2005, the
heari ng was pl aced in abeyance for a period of 30 days. A final
Notice of Hearing was issued on July 18, 2005, scheduling a
formal hearing for August 30, 2005. On August 18, 2005, John
Lockwood was deened a qualified representative of Respondent.
The parties filed a Pre-Hearing Stipulation on August 26, 2005.

At hearing, the parties agreed to the voluntary di sm ssa

of Sarah Lynch as a Petitioner. Respondent went forward wth



t he evidence and presented the testinony of Marie Carpenter,
Debbi e Pender, M chael Martinez, and Richard Law, certified
public accountant. Petitioners presented the testinony of
Brenda O sen and Sanford Finkelstein as rebuttal w tnesses.
Petitioner's Exhibits nunbered 1 through 8 were admtted into
evi dence, which consisted of: 1) a copy of the Final Order of
Adm ni strative Law Judge (ALJ) Barbara J. Staros in Bowing

Centers Association of Florida, Inc. v. Departnent of Business

and Professional Regulation, D vision of Al coholic Beverages and

Tobacco, Case No. 03-4776RP (DOAH March 26, 2004); 2) a copy of
Article X, Section 20 of the Florida Constitution; 3) a copy of
Chapter 386, Part Il, Florida Statutes (2005); 4) a copy of
Section 561.695, Florida Statutes (2005); 5) a copy of proposed
Rul es 61A-7.006, 61A-7.007, 61A 7.008, and 61A-7.009; 6) a copy
of the Division's Form ABT- 6039 and instruction sheet; 7) a copy
of the Division's publication entitled "Frequently Asked
Questions”; and 8) a copy of Marie Carpenter's deposition taken
on January 26, 2004. Respondent's Exhibits nunbered 1 through 3
were admitted into evidence, which consist of: 1) a copy of the
notice of rule devel opnent, notice of rul emaking, and the
proposed rules as subnmtted to the Florida Adm nistrative
Weekly; 2) a copy of a Transcript fromthe rul emaki ng workshop
hel d on July 29, 2005; 3) a copy of the Transcript of the rule

devel opnent workshop held on May 13, 2005, with attachnents.



The Division filed a Mdtion to Take O ficial Recognition
and orally supplenented with Sections 561. 1105, 561.20, 565.02,
and 565. 045, Florida Statutes (2005), in addition to Florida
Adm nistrative Code Rules 61A 3.0141 and 61A-3.054. Oficial
recognition was taken w thout objection.

A Transcript consisting of one volunme was filed on
Septenber 9, 2005. The parties requested until Cctober 10,
2005, in which to submt proposed final orders. The request was
granted, and each party tinely filed their proposals.

FI NDI NGS OF FACT

Based on the evidence, the follow ng findings of fact are
det er m ned:

1. The State of Florida, Departnent of Business and
Pr of essi onal Regul ati on (Respondent), is the state agency
responsi bl e for adopting the proposed rules which are the
subj ect matter of this proceeding.

2. The Division is vested with general regulatory
authority over the al coholic beverage industry within the state.

3. The Division issues both general and special alcoholic
beverage |icenses. The general |icenses which permt
consunption of al coholic beverages on the prem ses of a business
are: 1-COP licenses which permt consunption of beer and
certain wine and distilled spirit products; 2-COP |icenses which

permt consunption of beer, wine, and certain distilled spirit



products; and 4-COP |icenses which permt the consunption of
beer, wine, and all distilled spirits.

4. Quota licenses are issued based on the popul ati on of
the county and are limted in nunber. 1In addition, a quota
license all ows consunption on the prem ses of beer, w ne, and
distilled spirits.

Standi ng and/or Identification of the Parties

5. The parties stipulated in the Joint Pre-Hearing
Stipulation to the standing of Bowing Centers Association of
Florida, Inc. (BCAF), Shore Lanes, Inc., and Sanford
Fi nkl estein. The parties agreed at hearing that Sarah Lynch
woul d be voluntarily dism ssed as a Petitioner.

6. BCAF is a non-profit Florida corporation with its
principle place of business in Olando, Florida. It is conposed
of owners of bowling centers throughout the State of Florida.
Its purpose is representing the interests of its nmenber bow i ng
centers. This purpose includes matters of rule adoptions that
woul d af fect or concern bowl ing centers.

7. Al nenbers of BCAF are bow ing centers that nay hold
either a special bowing license (SBX) or a general alcoholic
beverage |icense.

8. Shore Lanes, Inc., is the owner/operator of a bowing

center located in Merritt Island, Florida. Shore Lanes, Inc.,



currently holds an SBX |icense, but is eligible to hold a
general al coholic beverage |icense.

9. Sanford Finklestein is the general manager and part -
owner of Shore Lanes, Inc., as well as the current president of
BCAF. Finklestein is substantially affected because
establ i shnments hol di ng general al coholic beverage |icenses are
classified as encl osed i ndoor workpl aces.

Fl orida O ean | ndoor Air Act

10. Article X, Section 20 of the Florida Constitution,
"the Florida Cear Indoor Act," was adopted by the electorate in
May 2002, as "a Florida health initiative to protect people from
t he heal th hazards of second-hand tobacco snmoke.” It contains a
far-reachi ng prohibition against snoking in enclosed indoor
wor kpl aces. A very limted exception fromthis genera
prohi bition was provided for "stand-al one bars,"” as such term
was defined in subsection (c)(8) of the anendnent.

(8) "Stand-al one bar" nmeans any pl ace of
busi ness devoted during any timnme of
operation predom nately or totally to
serving al coholic beverages, intoxicating
beverages, or intoxicating |liquors, or any
conbi nation thereof, for consunption on the
licensed prem ses; in which the serving of
food, if any, is nerely incidental to the
consunpti on of any such beverage; and that
is not |ocated within, and does not share
any conmmon entryway or conmon indoor area
wi th, any other enclosed indoor workpl ace
i ncl udi ng any business for which the sale of
food or any other product or service is nore
than an incidental source of gross revenue.



The amendnent further provided in subsection (d) for |egislative
i npl ementation of this anendnent in a manner which could be
nmore, but not less, restrictive than the provisions of the
amendnent .

11. On June 23, 2003, the Governor of Florida signed House
Bill 63-Ainto lawto inplenent Article X, Section 20 of the
Florida Constitution. It was denom nated as Chapter 2003- 398,
Laws of Florida, and this statute substantially revises
Chapter 386, Florida Statutes (2002), which is commonly referred
to as the Florida C ean I ndoor Air Act.

12. Section 386.2125, Florida Statutes (2003), requires
t he Departnment of Health and Respondent, in consultation with
the state fire marshal, to adopt rules pursuant to Subsection
120.536(1) and Section 120.54, Florida Statutes (2003), to
i npl ement the provisions of Chapter 386, Part Il, Florida
Statutes (2003), within each agency's specific areas of
regul atory authority.

13. The Legislature, in inplenmenting Article X, Section 20
of the Florida Constitution, enacted Section 386.204, Florida
Statutes (2003), which prohibits snoking in encl osed indoor
wor kpl aces, except as provided in Section 386.2045, Florida
Statutes (2003). Section 386.2045, Florida Statutes (2003),

provi des that snoking may be permtted in a:



(4) Stand-Al one Bar--A business that neets
the definition of a stand-al one bar as
defined in s. 386.203(11) and ot herw se
conplies with all applicable provisions of
t he Beverage Law and this part.

14. A stand-alone bar is defined in Subsection
386.203(11), Florida Statutes (2003), as follows:

(11) "Stand-al one bar" neans any |icensed
prem ses devoted during any tinme of
operation predomnantly or totally to
serving al coholic beverages, intoxicating
beverages, or intoxicating |liquors, or any
conbi nation thereof, for consunption on the
licensed prem ses; in which the serving of
food, if any, is merely incidental to the
consunpti on of any such beverage; and the
licensed premises is not |located within, and
does not share any commpn entryway or conmon
i ndoor area with, any other enclosed indoor
wor kpl ace, including any busi ness for which
the sale of food or any other product or
service is nore than an incidental source of
gross revenue. A place of business
constitutes a stand-al one bar in which the
service of food is nerely incidental in
accordance with this subsection if the
| icensed prem ses derive no nore than 10
percent of its gross revenue fromthe sale
of food consunmed on the |licensed prem ses.

Prior Litigation

15. The Division previously was involved in rule challenge
proceedi ngs concerni ng the stand-al one bar exenption. Bowing

Centers Association of Florida, Inc. v. Departnent of Business

and Professional Regul ation, Division of Al coholic Beverages and

Tobacco, Case No. 03-4776RP (DOAH March 26, 2004). In that

case, ALJ Staros concluded that the Division exceeded its grant



of rulemaking authority in three of the four rules proposed at
the prior hearing. ALJ Staros found three of the proposed rules
to be arbitrary by failing to take into consideration a
| icensee's predom nate business and, also, by permtting the use
of gross revenue from sources other than the sale of food and
al cohol i ¢ beverages to render the provision "predom nately or
totally devoted" to serving al coholic beverages.

16. The text of the invalidated proposed rules as
published in their final formin the Florida Adm nistrative Code
Weekly on Cctober 10, 2003, is as follows:

61A-7.007 Formula for Conpliance Wth
Requi red Percentage of G oss Food Sal es
Revenues

In order to determ ne conpliance, the

di vision shall use the formula of gross food
sal es revenue, including but not limted to
non- al cohol i ¢ beverages, divided by gross
total sales revenue, in any consecutive siXx-
nmonth period. The results of the fornula
will represent the percentage of food sal es
revenues as defined herein as in s. 561.695,
Fl ori da Stat utes.

Specific Authority 386.2125, 561.695(9), FS.
Law | nmpl enent ed 386.203(11), 561.695(6), FS.
Hi st ory-New

61A-7.008 For Percentage of Gross Al cohol
Sal es Revenue For mul a.

In order to determ ne conpliance, the
division shall use the fornula of gross

al cohol sal es revenue divided by gross total
sal es revenue, in any consecutive six-nonth
peri od.



Specific Authority 386.2125, 561.695(9), FS.
Law | nmpl enent ed 386. 203(11), 561.695(6), FS.
Hi st ory-New

61A-7.009 Method Used to Determ ne Wet her
an Establishnment is Predom nantly Dedi cated
to the Serving of Al coholic Beverages.

In order to determ ne whether an

est abl i shnment, other than one holding a
specialty |license designated in Rule
61A-7.003, F.A.C., is predom nantly

dedi cated to the serving of alcoholic
beverages, the division shall conpare the
per cent age of gross food sales revenue with
t he percentage of gross al cohol sales
revenue. |If the percentage of gross al cohol
sal es revenue is greater than that of the
gross food sal es revenue, an establishnent
is deermed predom nantly dedicated to the
serving of al coholic beverages.

Specific Authority 386.2125, 561.695(9) FS.
Law | npl enent ed 386.203(11), 561.695(6), FS.
Hi st ory-New

29 Fla. Admin. W 4021-4022 (Cctober 10, 2003).

The Proposed Rul es

17. The revised proposed Rules 61A-7.006, 61A 7.007,
61A-7.008, and 61A-7.009 were drafted in response to | egislation
that inplenmented Article X, Section 20 of the Florida
Consti tution.

18. The basis for the proposed rules is information
derived fromtel ephone calls, commttee hearings, |egislative
staff interaction, town hall neetings, rule workshops, rule

heari ngs, senators, and representatives.
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19. The text of the proposed rules as published in their
final formin the Florida Adm nistrative Wekly on March 11
2005, is a fol |l ows:

61A-7.006 Records Required to Maintain the
Desi gnati on

(1) Stand-al one bars holding an "ss" or
"ssf" designation shall nmaintain records to
substantiate reports, affidavits and
designation qualifications. Records of al
purchases of food, all gross retail sales of
al cohol for consunption on the |icensed
prem ses, all gross retail sales of al cohol
for consunption off the |icensed prem ses,
all gross retail sales of food sold for
consunption on the preni ses, all gross
retail sales of food sold for consunption
off the prem ses, and gross revenue from al
ot her sales shall be separately docunented.

(2) Stand-al one bars holding an "ss" or
"ssf" designation shall maintain conplete
and accurate records of all sales and
purchases. Records shall include, but are
not limted to, purchase invoices, sales
tickets, inventory records, receiving
records, cash register journal tapes, on
prem ses food sal es records, conputer
records generated from automatic di spensing
devi ces, Departnent of Revenue Sal es Tax
Returns, and any other record docunenting
sales. Sales records shall be sequentially
organi zed by nonth and year and include a
nont hly statenent summarizing the tota

sal es revenue, food revenue and percentage
of food revenue for each nonth.

Specific Authority 386.2125, 561.695(9), FS.
Law | npl enent ed 386.203(11), 561.695(6), FS.
Hi st ory- New

61A-7.007 Formula for Conpliance Wth

Requi red Percentage of G oss Food Sal es
Revenues.

11



In order to determ ne conpliance, the

di vision shall use the fornula of gross food
sal es revenue fromthe sale of food the
licensee sells for consunption on prem ses,
i ncluding but not limted to non-al coholic
beverages, divided by gross total sales
revenue, in any consecutive two nonth
period. The results of the fornula wll
represent the percentage of food sal es
revenues as defined herein and in Section
561. 695, Florida Statutes.

Specific Authority 386.2125, 561.695(9), FS.
Law | npl enented 386.203(11), 561.695(6), FS.
Hi st ory-New

61A-7.008 For Percentage of Gross Al cohol
Sal es for Consunption on the Licensed
Prem ses Revenue Fornul a

In order to determ ne conpliance, the

di vision shall use the formula of gross

al cohol sales revenue fromthe sal e of

al cohol the licensee sells for consunption
on prem ses, divided by gross total sales
revenue, in any consecutive two-nonth

peri od.

Specific Authority 386.2125, 561.695(9), FS.
Law | npl enent ed 386.203(11), 561.695(6), FS.
Hi st ory-New

61A-7.009 Method Used to Determ ne Wet her
an Establishment is Predom nately Dedicated
to the Serving of Al coholic Beverages.

In order to determ ne whether an
establ i shnment, other than one holding a
specialty license designated in rule
61A-7.003, F.A.C., is predom nately

dedi cated to the serving of alcoholic
beverages for consunption on the |icensed
prem ses, the division shall conpare the
per cent age of gross al cohol revenue fromthe
sal e of al cohol the licensee sells for
consunption on the prem ses with the
foll om ng categories of revenue:

12



(1) For stand-al one bars holding the "ss"
desi gnati on:

(a) the percentage of gross al cohol sales
revenue fromthe sale of al cohol the
licensee sells for consunption off the

prem ses where the purchaser is required to
enter,

(b) the percentage of gross al cohol sales
revenue fromthe sale of al cohol the
licensee sells for consunption off the

prem ses where the purchaser is not required
to enter the prem ses, and

(c) the percentage of gross revenue from
any source not included in the al cohol
categori es above.

| f the percentage of gross al cohol sales
revenue fromthe sale of alcohol the
licensee sells for consunption on preni ses
is greater than that of the gross sal es
revenue from each individual category of
gross sales in 61A-7.009(1)(a)-(c), an

est abli shment is deemed predom nately

dedi cated to the serving of alcoholic
bever ages.

(2) For stand-al one bars holding the "ssf"
desi gnat i on:

(a) the percentage of gross food sal es
revenue fromthe sale of food the |licensee
sells for consunption on prem ses,

(b) the percentage of gross food sal es
revenue fromthe sale of food the |icensee
sal es for consunption off prem ses,

(c) the percentage of gross al cohol sales
revenue fromthe sale of alcohol the

i censee sells for consunption off the
prem ses, and

13



(d) the percentage of gross revenue from
any source not included in the food and
al cohol categories above.

| f the percentage of gross al cohol sales
revenue fromthe sale of alcohol the
licensee sells for consunption on preni ses
is greater than that of the gross sal es
revenue from each individual category of
gross sales in 61A-7.009(2)(a)-(d), an

est abli shment is deemed predom nately

dedi cated to the serving of alcoholic
bever ages.

Specific Authority 386.2125, 561.695(9), FS.
Law | npl enent ed 386.203(11), 561.695(6), FS.
Hi st ory-New

31 Fla. Admin. W 964-965 (March 11, 2005).

Appl i cabl e Statutes

20. The provision within the Florida Statutes that
outlines the "12-nmonth affidavit” reads as foll ows:

(5) After the initial designation, to
continue to qualify as a stand-al one bar the
I icensee nust provide to the division
annual ly, on or before the licensee' s annual
renewal date, an affidavit that certifies,
with respect to the preceding 12-nonth
period, the follow ng:

(a) No nore than 10 percent of the gross
revenue of the business is fromthe sal e of
food consuned on the licensed prem ses as
defined in s. 386.203(11).

(b) O her than customary bar snacks as
defined by rule of the division, the
| i censed vendor does not provide or serve
food to a person on the licensed prem ses
W thout requiring the person to pay a
separately stated charge for food that
reasonabl y approxi mates the retail val ue of
t he food.

14



(c) The licensed vendor conspicuously
posts signs at each entrance to the
establ i shnent stating that snoking is
permtted in the establishnent.

The division shall establish by rule the
format of the affidavit required by this
subsecti on.

8§ 561.695(5), Fla. Stat. (2005).

21. The provision within the Florida Statutes that
outlines the "36-nonth certified public accountant eval uation”
reads as foll ows:

(6) Every third year after the initial
desi gnation, on or before the |licensee's
annual license renewal, the |icensed vendor
nmust additionally provide to the division an
agreed upon procedures report in a format
established by rule of the departnent from a
Fl orida certified public accountant that
attests to the licensee's conpliance with
t he percentage requirement of s. 386.203(11)
for the preceding 36-nonth period. Such
report shall be adm ssible in any proceeding
pursuant to s. 120.57. This subsection does
not apply to a stand-alone bar if the only
food provided by the business, or in any
ot her way present or brought onto the
prem ses for consunption by patrons, is
limted to nonperishable snack food itens
comerci ally prepackaged off the prem ses of
t he stand-al one bar and served w t hout
addi tions or preparation; except that a
st and-al one bar may pop popcorn for
consunption on its prem ses, provided that
t he equi pnment used to pop the popcorn is not
used to prepare any other food for patrons.

8§ 561.695(6), Fla. Stat. (2005).
22. The provision within the Florida Statutes that

aut horizes the Division to pronul gate rul es regarding the

15



enforcenent and admi nistration of Section 561.695, Florida
Statutes (2005), and Chapter 386, Part |Il, Florida Statutes
(2005), reads as foll ows:

(9) The division shall adopt rules
governing the designation process, criteria
for qualification, required recordkeeping,
auditing, and all other rules necessary for
the effective enforcenent and adm ni stration
of this section and part Il of chapter 386.
The division is authorized to adopt
energency rules pursuant to s. 120.54(4) to
i npl ement the provisions of this section.

8§ 561.695(9), Fla. Stat. (2005).

23. The provision within the Florida Statutes that defines
an "invalid exercise of delegated | egislative authority" reads,
in pertinent part, as follows:

(8) "lInvalid exercise of del egated
| egi slative authority" means action which
goes beyond the powers, functions, and
duti es del egated by the Legislature. A
proposed or existing rule is an invalid
exerci se of delegated |egislative authority
if any one of the follow ng applies:

* * *

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl emented, citation to which is required
by s. 120.54(3)(a)l.;

* * *

(e) The rule is arbitrary or capricious.
Arule is arbitrary if it is not supported
by logic or the necessary facts; a rule is

16



capricious if it is adopted w thout thought
or reason or is irrational;

§ 120.52(8), Fla. Stat. (2005).

(bj ections of Petitioner

24. Petitioners challenge the proposed rules in the
present case as constituting an invalid exercise of del egated
| egislative authority. Petitioners argue that Subsection
386.203(11), Florida Statutes (2005), limts a stand-al one bar
to selling only al coholic beverages and food for consunption on
the prem ses. Petitioners assert that proposed Rule 61A-7.006
constitutes an invalid exercise of delegated |egislative
authority by authorizing the receipt of gross revenues from and
t he consideration of records regarding sales by a stand-al one
bar received fromother than the sale of food or al coholic
beverages for consunption on the prem ses.

25. Petitioners also assert that proposed Rul es 61A-7.007
and 61A-7.008 are invalid exercises of delegated | egislative
authority for the reason that the two-nonth period for
determ ni ng conpliance with the stand-al one bar requirenent of
Subsection 386.203(11), Florida Statutes (2005), is contrary to
such statute's directive that conpliance nust be maintained "at
any tinme"; would pernmit a stand-alone bar to violate on repeated
occasions during the audit period, the "incidentals sal es”

requi renent that no nore than 10 percent of gross revenues be

17



fromthe sale of food for consunption on the prem ses; and is
contrary to the prior Final Order in DOAH Case No. 03-4776RP

whi ch found that a substantially identical proposed rule, in

whi ch the audit period was six nonths, constituted an invalid
exerci se of delegated legislative authority.

26. Petitioners further assert that proposed Rul e
61A-7.009 is an invalid exercise of delegated | egislative
authority in that it violates the statutory requirenents of
Subsection 386.203(11), Florida Statutes (2005), that a stand-
al one bar sell only al coholic beverages and food for consunption
on the premses; permts a stand-alone bar to derive
approxi mately 25 percent or less of its gross revenue fromthe
sal e of al coholic beverages for consunption on the prem ses and
be deened by the Division to be "predom nantly devoted" to the
sal e of al coholic beverages for consunption on the prem ses, and
is only a non-substantive, cosnetic change fromthe previous
proposed Rule 61A-7.009 held invalid in DOAH Case No. 03-4776RP

27. Based on the testinony of Brenda O sen, assistant CEO
for the American Lung Association of Florida and director of
Governnental Affairs, during the 2003 |egislative session in
whi ch House Bill 63-A was passed, the Florida House of
Representatives and Senate had conflicting views of the

legislation at first. The House version contenpl ated

18



el imnating the stand-al one bar exenption while the Senate
version woul d all ow 25 percent food sal es.

28. Tanpa Lanes is a bowing alley in the Tanpa area that
has purchased a quota liquor license in order to operate as a
stand-al one bar, and is a 50-1ane bowling center that consists
of around 175 game machi nes, which is one of the | arger machine
set-ups in the bowing industry.

The Division's Position

29. The Division's proposed two-nonth auditing period is
anal ogous to the nethod in which the Division currently audits
SRX i censed prem ses.

30. There are statutory restrictions on what may be sold
in sone establishnments licensed to sell alcoholic beverages, but
no statutory limts exist specifically for stand-al one bars

31. Richard Law has been a CPA in Florida since 1977 and
has been qualified as an expert in accountancy in state
adm ni strative hearings, federal admnistrative hearings,
federal district court, and the circuit court. Law was
recogni zed as an expert. Based on his testinony, the typical
audit period is a year. A yearly audit is a true and accurate
representation of a business's practice. A daily audit would be
susceptible to skewed results. For exanple, a tour bus may stop
al ongside a bar resulting in that particular days' food sales

bei ng abnormal ly high. Those particul ar days' sal es woul d not
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be representative of the true nature of the bar's business
practi ces.

32. Mchael Martinez, special counsel to the Departnent of
Busi ness and Prof essional Regul ation, was involved with the
| egislative process in drafting |egislation that inplenented
Article X, Section 20 of the Florida Constitution. In addition
to the input received fromthe Legislature, there was input from
publ i ¢ workshops, public hearings, and nunerous tel ephone calls
from concerned busi ness owners.

CONCLUSI ONS OF LAW

Jurisdiction

33. The Division of Admnistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng pursuant to Section 120.56, Florida Statutes (2005).

34. Petitioners consist of an association, a conmpany, and
an individual whose substantial interests will be affected by
t he proposed rules, and they have standing to bring this rule
chal | enge.

Bur den of Proof

35. Initially, Petitioners "shall state with particularity
the objections to the proposed rule and the reasons that the
proposed rule is an invalid exercise of delegated |egislative
authority.” 8 120.56(2)(a), Fla. Stat (2005). Then, the

Division "has the burden to prove by a preponderance of the
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evi dence that the proposed rule is not an invalid exercise of
del egated |l egislative authority as to the objections raised.”

| d.; see al so Sout hwest Florida Water Managenent District v.

Charlotte County, 774 So. 2d 903, 908 (Fla. 2nd DCA

2001) ("Nothing in section 120.56(2) requires the agency to carry
the burden of presenting evidence to di sprove an objection
alleged in a petition challenging a proposed rule. Instead a
party chall engi ng a proposed rul e has the burden of establishing
a factual basis for the objections to the rule, and then the
agency has the ultinmate burden of persuasion to show that the
proposed rule is a valid exercise of delegated |egislative

authority."), citing St. Johns R ver Water Managenent District

v. Consoli dated-Tonoka Land Co., 717 So. 2d 72, 76 (Fla. 1lst DCA

1998). The court in Consolidated-Tonoka Land Co., declined to

require the agency to go forward with evidence to disprove every

objection nmade in the petition. Consolidated-Tonoka Land Co.,

717 So. 2d at 76. |Instead, the court adopted a practica
approach that requires the party challenging the proposed rule
to establish a factual basis for the objections put forth in the
petition. 1d. at 77.

36. A rule may not be declared invalid on any other ground
w t hout i nperm ssibly extending the authority of the

Adm ni strative Law Judge. See Schiffman v. Departnent of

Pr of essi onal Regul ati on, Board of Pharnmacy, 581 So. 2d 1375,
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1379 (Fla. 1st DCA 1991)("An adm nistrative agency has only the
authority that the legislature has conferred it by statute.")
Thus, a proposed rule may not be invalidated sinply because the

ALJ believes it is not the wi sest or best choice. See Bd. of

Trustees of Internal |nprovenent Fund v. Levy, 656 So. 2d 1359,

1364 (Fla. 1st DCA 1995)("The issue before the hearing officer
in this [rule challenge] case was not whether the Trustees nade
the best choice . . . or whether their choice is one that the

appellee finds desirable . . . ."); Dravo Basic Mterials Co.,

Inc. v. Departnent of Transportation, 602 So. 2d 632, 634 (Fla.

2nd DCA 1992) ("It is not our task, however, to wite the best
rule for DOT. That was not the task of the hearing officer.").

Statutory Construction

37. Legislative intent is the polestar that guides a

court's statutory construction analysis. Reynolds v. State, 842

So. 2d 46, 49 (Fla. 2002). 1In determning the Legislature's
intent in using a particular word in a statute, the courts may
exam ne other uses of the word in simlar contexts. Hankey v.
Yarian, 755 So. 2d 93, 96 (Fla. 2000).

38. Statutory phrases are not to be read in isolation, but

rather within the context of the entire section. Jones v. ETS

of New Oleans, Inc., 793 So. 2d 912, 915 (Fla. 2001). The

| egislative use of different terns in different sections is

strong evidence that different neanings were intended.
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Departnent of Professional Regul ati on, Board of Mdi cal

Exam ners v. Durrani, 455 So. 2d 515, 518 (Fla. 1st DCA 1984).

39. Wen the Legislature enacts a statute, it is presuned
to know existing statutes and the case | aw construing them

Wllians v. Christian, 335 So. 2d 358, 360 (Fla. 1st DCA 1976).

40. The statutory construction principle in pari materia

requires two statutes relating to the same thing or subject to
be construed together "so as to harnonize both statutes and give

effect to the Legislature's intent." Maggio v. Florida

Departnent of Labor and Enpl oynent, 899 So. 2d 1074, 1078 (Fl a.

2005.

Agency I nterpretation

41. It is wdely recognized that "[a]gencies are to be
accorded wi de discretion in the exercise of their |awful
rul emaki ng-authority, clearly conferred or fairly inplied and
consistent with the agency's general statutory duties.”

Departnment of Natural Resources v. Wngfield Devel opnent

Conpany, 581 So. 2d 193, 197 (Fla. 1st DCA 1991).
42. The Division is to be "accord[ed] great deference to
adm nistrative interpretations of statutes which the .

agency is required to enforce.”™ Departnent of Environnental

Regul ation v. Goldring, 477 So. 2d 532, 534 (Fla. 1985).

43. "[T]he agency's interpretation of a statute need not

be the sole possible interpretation or even the nost desirable
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one; it need only be within the range of possible

interpretations.” Departnment of Professional Regul ation, Board

of Medicine Examners v. Durrani, 455 So. 2d 515, 517 (Fla. 1st

DCA 1984). See Board of Podiatric Medicine v. Florida Medica

Associ ation, 779 So. 2d 658, 660 (Fla. 1st DCA 2001) (uphol ding

agency's definition "[i]n light of the broad discretion and
def erence which is accorded an agency in the interpretation of a
statute which it adm nisters, and because such an interpretation
shoul d be upheld when it is within the range of perm ssible
interpretations[.]").

44. The ALJ has the discretion to declare the proposed
rule wholly or partly invalid. 8 120.56(2)(b), Fla. Stat.
(2005) .

Statutory Exenptions

45. Statutory exceptions to general statutory provisions
are to be strictly construed agai nst one attenpting to take

advant age of the exception. See Heburn v. Departnent of

Children and Fanmilies, 772 So. 2d 561 (Fla. 1st DCA 2000). 1In

Heburn, the appellant had been disqualified froma "position of
trust" because of two of fenses invol ving possession of marijuana
on school property and arned robbery. Heburn, 772 So. 2d at
562. Appellant sought relief under a statutory provision that
woul d all ow an exenption if it was proven by clear and

convi nci ng evidence that a disqualification was not required.
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Id. The Departnent of Children and Families issued a final

order denying Appellant the exenption. 1d. The District Court
of Appeal, upholding the denial, found that "[a]n exenption from
a statute, enacted to protect the public welfare, is strictly
construed agai nst the person claimng the exenption, and the
Departnment was not required to grant Heburn any benefits under

the exenption." 1d. at 563, citing State v. Nourse, 340 So. 2d

966, 969 (Fla. 3d DCA 1976).

46. I n Nourse, 340 So. 2d at 968-969, the appellee sought
an exception to a broad prohibition agai nst possessi on of under -
sized crawfish. The appellee attenpted to take advantage of an
exception that related to the right to bait traps ten days
before crawfish season. 1d. at 969. The court ruled agai nst
t he appellee finding that an exception to a general prohibition
is strictly construed agai nst an individual seeking to take
advant age of the exception. Id.

47. Petitioners have failed to establish how this w dely-
accepted rule of statutory construction alters the Division's
di scretion in pronmulgating rules. Furthernore, Petitioners have
cited no legal authority that has applied this rule to a
scenario in which neither party is seeking an exenption.

| nval i d Exerci se of Del egated Legislative Authority

48. The ultimte question in a proposed rule challenge is

whet her the rule is "an invalid exercise of del egated
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| egislative authority." § 120.56(1), Fla. Stat. (2005).
Subsection 120.52(8), Florida Statutes (2005), defines the term
as an "action which goes beyond the powers, functions, and
duti es del egated by the Legislature.”

49. In 1999, the Legislature revised the closing paragraph
of Subsection 120.52(8), Florida Statutes, after the decision in

Consol i dat ed-Tonoka Land Co., which held that "[a] rule is a

valid exercise of delegated legislative authority if it
regul ates a matter directly wwthin the class of powers and
duties identified in the statute to be inplenented."

Consol i dat ed-Tonoka Land Co., 717 So. 2d at 80. The | anguage of

Subsection 120.52(8), Florida Statutes, was anended to read:

A grant of rulemaking authority is
necessary but not sufficient to allow an
agency to adopt a rule; a specific law to be
inplemented is also required. An agency nay
adopt only rules that inplenent or interpret
the specific powers and duties granted by
the enabling statute. No agency shall have
authority to adopt a rule only because it is
reasonably related to the purpose of the
enabling legislation and is not arbitrary
and capricious or is within the agency's
cl ass of powers and duties, nor shall an
agency have the authority to inpl enent
statutory provisions setting forth general
| egislative intent or policy. Statutory
| anguage granting rul emaki ng authority or
general |y describing the powers and
functi ons of an agency shall be construed to
extend no further than inplenenting or
interpreting the specific powers and duties
conferred by the sanme statute. (Enphasis
suppl i ed.)
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8§ 120.52(8), Fla. Stat. (2005). See Board of Trustees of the

I nternal | nprovenent Trust Fund v. Day Crui se Association, Inc.,

794 So. 2d 696 (Fla. 1st DCA 2001); See al so Southwest Florida

Wat er Managenent District v. Save the Manatee Cl ub, Inc.,

773 So. 2d 594 (Fla. 1st DCA 2000).

50. The test for invalid del egation of |egislative
authority is whether a rule gives effect to a "specific lawto
be i npl enented” and whether the rule inplenents or interprets

"specific powers and duties.” Day Cruise, 794 So. 2d at 704.

51. The court in Day Cruise discussed the inportance of

the 1999 Adm nistrative Procedure Act (the "Act") anmendnents as

foll ows:

Under the 1996 and 1999 amendnents to the
APA, it is now clear, agencies have

rul emaki ng authority only where the
Legi sl ature has enacted a specific statute,
and aut horized the agency to inplenent it,
and then only if the proposed rule

i npl enents or interprets specific powers or
duties, as opposed to inprovising in an area
that can be said to fall only generally

wi thin some class of powers or duties the
Legi sl ature has conferred on the agency.

Day Cruise, 794 So. 2d at 700. See generally Save the Manatee

Club, Inc., 773 So. 2d at 598-599 (interpreting Subsection

120.52(8), Florida Statutes (1999), as renoving an agency of the
authority to adopt a rule nerely because it is with the agency's

cl ass of powers and duties).
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Applicability of Res Judicata

52. It is well settled that the doctrine of res judicata

may be inplied in adm nistrative proceedings. See Thonson v.

Departnment of Environnental Regulation, 511 So. 2d 989 (Fl a.

1987); Wager v. City of Geen Cove Springs, 261 So. 2d 827 (Fla.

1972); Metropolitan Dade Co. Board of County Conmi ssioners V.

Rockmatt Corporation, 231 So. 2d 41 (Fla. 3d DCA 1970).

53. However, the principles upon which res judicata

applies do not always fit neatly wthin the scope of
adm ni strative proceedings. Thonson, 511 So. 2d at 991. The

doctrine of res judicata is to be applied with "great caution”

in proceedi ngs before adm nistrative bodies. 1d., citing Coral

Reef Nurseries, Inc. v. Babcock Co., 410 So. 648 (Fla. 3d DCA

1982).
54. Furthernore, the doctrine is inapplicable where there
has been a change in circunstances or facts relating to the

subject matter. Metropolitan Dade Co. Board of County

Commi ssioners v. Rockmatt Corp., 231 So. 2d at 44.

55. There is a significant difference between the prior
rules and the proposed rules. For exanple, the prior rules only
requi red the al cohol sales to be greater than the food sales in
order to be deened predom nately dedicated to the serving of

al coholic beverages. The difference results in a substanti al
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change in circunstances that renders the doctrine of res
judi cata i napplicable to the present proceedi ng.

Merits

56. Sections 386.2125 and 561. 695 and Subsection
386.203(11), Florida Statutes (2005), give the Division
sufficient specific rulemaking authority regarding the
desi gnation process, criteria for qualification, required
record- keeping, auditing, and all other rules necessary for the
effective enforcenent of Chapter 561 and Part Il of Chapter 386,
Florida Statutes (2005).

57. Petitioners raised the objection that the D vision has
arbitrarily interpreted the statutory | anguage of Subsection
386.203(11), Florida Statutes (2005). Specifically, Petitioners
allege that the statute only allows for the sale of al coholic
beverages and food in a stand-alone bar. Not only do
Petitioners m stake the |anguage of the statute as an express
[imtation on what a stand-al one bar may sell, but Petitioners
failed to support this objection with factual evidence presented
at hearing. Petitioners cited no | aw and presented no testinony
to establish that the Legislature intended to limt what coul d
be sold in a stand-al one bar.

58. Proposed Rule 61A-7.006 requires a licensee to
mai ntain records in a separate manner that will allow

conputation by the use of proposed Rule 61A-7.009. This is a
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reasonabl e and consistent interpretation of the statutory
| anguage and does not nodify, enlarge, or contravene the
i npl enenting statute.

59. Petitioners raised the objection that the D vision has
arbitrarily interpreted the phrase "during any tine of
operation.” Specifically, Petitioners allege that the
Legislature clearly intended this phrase to nmean a daily basis.
However, Petitioners fail to note that Section 561.695, Florida
Statutes (2005), requires the licensee to submt a "12-nonth
affidavit" and a "36-nonth certified public accountant
eval uation." See § 561.695, Fla. Stat. (2005). Neither the
affidavit, nor the evaluation, contenplates a daily revi ew of
sales. See |d. Interpreting the statute in a manner that would
require daily conpliance contravenes the |anguage of the
specific statutes and, thus, the legislative intent. See
8§ 561.695(5), Fla. Stat. (2005)(requiring the licensee to
certify that the stand-al one bar criteria was nmet for the
preceding 12-nmonth period); 8§ 561.695(6), Fla. Stat.
(2005)(requiring the licensee to submt a report froma Florida
CPA that attests to the licensee's conpliance with the
t en- percent requirenent for the preceding 36-nonth period).
Petitioners' objection is lacking a factual basis as none of the
statutes pertaining to this exenption contains the | anguage

"daily." Petitioners put forth neither statutory cites, nor
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evi dence that woul d support such an interpretation. Further, a
daily review of sales by the Division would be practically
i npossi bl e to achi eve.

60. Proposed Rules 61A-7.007 and 61A-7.008 properly
i npl enment Subsection 386.203(11), Florida Statutes (2005), by
utilizing a two-nonth averagi ng period that will obtain a
reasonabl e representati on of the business in question. These
rul es woul d be used as an enforcenent tool to verify the
busi ness's conpliance with the "12-nonth affidavit" and
"36-nonth certified public account eval uation” requirenents of
Section 561.695, Florida Statutes (2005). Neither provision
requires the audit period to be examned on a daily basis. See
8 561.695(5) and (6), Fla. Stat. (2005). If the Legislature had
contenpl ated the stand-al one bar exception to be net on a daily
basis, they would have so stated in the "12-nmonth affidavit" or
the "36-nonth certified public accountant eval uation”
requi renments of the statute. "Daily" was not used in the
definition of a stand-alone bar or in any other provision of the
statute rel ated thereto.

61. Petitioners presented no evidence that woul d support
its contention that the Legislature intended the phrase "during
any tinme of operation” to nean on a daily basis. Martinez
testified that the phrase "during any tinme of operation” could

be interpreted to nean "every single sale."” Both
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interpretations lead to an absurd result which is to be

di sfavored when discerning legislative intent. State v. Wbb,

398 So. 2d 820 (Fla. 1981). The Division stresses that proposed
Rul es 61A-7.007 and 61A-7.008 are enforcenment tools that wl|
ensure the provisions of Section 561.695, Florida Statutes
(2005), are being net. These rules in no way serve as a nethod
of obtaining qualification as a stand-al one bar.

62. Petitioners raise a final objection pertaining to the
Division's authority to create categories in order to determ ne
whet her the prem ses are dedi cated predom nately or totally to
the serving of alcoholic beverages. Petitioners argue that the
Legi sl ature placed an express limtation on what a stand-al one
bar may sell. |If the Legislature had envisioned such a
limtation on what a stand-al one bar nay sell, then the final
sentence in the "stand-al one bar" exenption would have required
the ten percent requirenment to be conpared to al coholic beverage
sal es, rather than total gross revenue. See § 386.203(11),

Fla. Stat. (2005)("A place of business constitutes a stand-al one
bar in which the service of food is nerely incidental in
accordance with this subsection if the |icensed prem ses derives

no nore than ten percent of its gross revenue fromthe sale of

food consuned on the |licensed prem ses"). (Enphasis supplied.)

At hearing, Petitioners failed to present any factual evidence
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or point to the express limtation in the statute that would
support such a contention.

63. Proposed Rule 61A-7.009 takes into consideration a
| icensee' s predon nate business by requiring the sale of al cohol
for consunption on the prem ses to be the highest grossing
category of revenue. The inplenmenting statute does not prohibit
the licensee fromselling itens other than al coholic beverages
and food. Petitioners failed to offer testinony to establish
otherwise. The Division's interpretation is consistent with the
dictionary definition and within the range of reasonabl e
interpretations. Therefore, it follows that the interpretation
is not an invalid exercise of delegated |egislative authority.

64. Petitioner's evidence presented at trial falls short
of that required to shift the burden to the Division.
Petitioners' opening statenment and subsequent w tnesses fail to
support the objections raised in the petition. Petitioners'
openi ng statenent cannot be considered as factual basis for
objections put forth in the petition. The purpose of the
attorney's opening statenent is to outline what is expected to

be established by the evidence. See Ccchicone v. State, 570

So. 2d 902, 904 (Fla. 1990) ("Opening remarks are not evidence,
and the purpose of opening argunent is to outline what an
attorney expects to be established by the evidence."), citing

Whitted v. State, 362 So. 2d 668 (Fla. 1978).
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65. Subsection 386.203(11), Florida Statutes (2005), does
not require a licensee to neet the ten percent threshold on a
daily basis. Such an interpretation is neither reasonable, nor
supported by the evidence presented at trial. Proposed Rules
61A-7.007 and 61A-7.008 are rules setting forth the requirenents
to obtain a designation as a stand-alone bar. These rules wll
be used for enforcenent purposes to ensure that the
establishnment is neeting the requirenents inposed by Section
561. 695, Florida Statutes (2005).

66. Subsection 386.203(11), Florida Statutes (2005), does
not prohibit the licensee fromselling itens other than
al cohol i ¢ beverages and food. Such interpretation would require
words to be read into the statute and inperm ssibly nodify the
legislative intent. Petitioners are correct in pointing out
that the Legislature nade an express limtation on what a
"retail tobacco shop" could sell; however, there is no such
express limtation for the "stand-al one bar" statute.

67. The Division's proposed Rule 61A-7.009 takes into
consideration a licensee's predom nate business by requiring the
sal e of alcohol for consunption on the prem ses (the service of
al cohol i ¢ beverages) to be the highest grossing category of
revenue. This is a reasonable interpretation that does not
nodi fy, contravene, or expand the specific provisions of the

i npl enenting law. Furthernore, this categorical schene cures
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t he deficiency found by ALJ Staros in the prior rule challenge.

See Bowling Centers Association of Florida, Inc. v. Florida

Depart nent of Busi ness and Professional Regul ation, D vision of

Al coholi c Beverages and Tobacco, Case No. 03-4776RP ( DOAH

March 26, 2004).

68. Petitioners have failed to neet the burden of
establishing a factual basis for the objections to the rule.
VWhile the Petition raised objections, the testinony and evi dence
presented at trial did not establish a factual basis for the
obj ections rai sed.

69. Additionally, there was no evidence presented by
Petitioners to show that either the rules were not supported by
| ogic or that they were adopted w thout thought or reason. To
the contrary, the Division has shown that numerous workshops,
heari ngs, and thousands of telephone calls from concerned
citizens were taken into account when drafting the proposed
rul es.

70. In conclusion, the Division has shown by a
pr eponder ance of the evidence that the proposed rul es chal |l enged
by Petitioners are not invalid exercises of the authority
del egated to the Division by the Legislature. The proposed
rules do not enlarge, nodify, or contravene the specific statute
to be inplenented. The rules are consistent with the statute,

they lawfully inplenent the specific statute, and they serve a
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reasonabl e interpretation of the specific powers and duties
outlined within the applicable statutes. The designation as a
st and-al one bar requires, for renewal of the annual |icense, the
subm ssion of an affidavit that for the proceeding year the

busi ness net the criteria for the designation. The two-nonth
audit set forth in the proposed rule is used for other license
types with percent of sales restrictions. The two-nonth audit
acconplishes the intent of the legislation wthout inposing
arbitrary requirenents on a business. The proposed rul e does
not contravene the requirenents for the designation "any tine,"
it merely gives notice as to the Division's enforcenent
procedures as required and authorized by the specific authority
granted in Subsection 561.569(9), Florida Statutes (2005). The
rul e provides that the business be, if not totally,

predom nately devoted to serving al coholic beverages.

Predonmi nate, or to be, or have a greater quantity than other
sales is required by the proposed rule. Sales of other than

al cohol i c beverages are not prohibited by statute.

ORDER

Based on the foregoing Findings of Facts and Concl usi ons of
Law, it is

ORDERED t hat proposed Rules 61A 7.006, 61A-7.007,
61A-7.008, and 61A-7.009 are not an invalid exercises of

del egated legislative authority and the Petition is denied.
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DONE AND ORDERED this 7th day of Decenber, 2005, in

Tal | ahassee, Leon County, Flori da.

DANIEL M KI LBRI DE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 7th day of Decenber, 2005.

COPI ES FURNI SHED,

Harold F. X. Purnell, Esquire
Rut | edge, Ecenia, Purnell & Hoffman
Post O fice Box 551

Tal | ahassee, Florida 32302-0551

Renee Al sobrook, Esquire
Departnment of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

John Lockwood, Qualified Representative
Depart ment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Leon Biegal si, General Counsel
Departnent of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202
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Scott Boyd, Executive Director
and General Counsel
Joint Adm nistrative Procedures Comm ttee
120 Hol | and Bui I di ng
Tal | ahassee, Florida 32399-1300

Li z A oud, Program Admi ni strator
Bureau of Adm nistrative Code
Departnent of State

R A Gay Building, Suite 101
Tal | ahassee, FL 32399-0250

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal with the agency d erk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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